Envisioning the Future


Victims' Rights Enhanced and Enforced:

History:

1982; President Ronald Reagan's Task Force on Victims of Crime concluded that the exclusion and poor treatment of victims in the criminal justice system had “lost the balance that had been the cornerstone of its wisdom”.

Because of the work of the task force; 30 states amended their constitutions and every state passed victims' rights statutes. Vermont's is located: www.ccvs.state.vt.us/victim-rights
2004; The Crime Victims' Rights Act (CVRA) became law. CVRA provides victims of federal offenses with 8 rights:

· The right to be reasonably protected from the accused;

· The right to reasonable, accurate, and timely notice of any public court proceeding, or any parole proceeding, involving the crime or any release or escape of the accused; 

· The right not to be excluded from any such public court proceeding, unless the court, after receiving clear and convincing evidence, determines that testimony by the victim would be materially altered if the victim heard other testimony at the proceeding; 

· The right to be reasonably heard at any public proceeding in the district court involving release, plea, [or] sentencing, or any parole proceeding; 

· The reasonable right to confer with the attorney for the government in the case;

· The right to full and timely restitution as provided in law;

· The right to proceedings free from unreasonable delay, and 

· The right to be treated with fairness and with respect for the victim's dignity and privacy. 

How are victims' rights asserted or protected in federal court?

Federal Crime Victims’ Rights Act - 18 U.S.C. § 3771(d)(1)

Rights can be asserted by the victim, victim’s representative (can be attorney), OR attorney for government 

If the district denies the relief sought, the movant may petition the court of appeals for a writ of mandamus.  The court of appeals shall take up and decide such application forthwith within 72 hours after the petition has been filed.

How are victims' rights asserted in Vermont?

Compliance: is when state personnel fulfill legal responsibilities; efforts to reduce willful or inadvertent failure to fulfill those duties by making systemic changes are “compliance efforts”.

· Training and education

· Best practice

· Administrative complaint systems

· Tools & remedies

What other states have accomplished: Enforceability

Arizona: 

First state to detail enforceability. This has been working for over a decade.

Summary of Arizona’s Victims’ Rights 

· To be informed of rights at various stages of the process 

· To be treated with fairness, respect, and dignity 

· To receive notice of proceedings 

· To receive notice of offender’s release 

· To attend proceedings 

· To be heard at proceedings 

· To confer with the prosecutor 

· To a speedy trial and disposition 

· To refuse an interview with the Defendant or defense attorney 

· To prompt restitution 

Enforcement:

13. 4436. Effect of failure to comply

A. The failure to comply with a victim’s constitutional or statutory right is a ground for the victim to request a reexamination proceeding within ten days of the proceeding at which the victim’s right was denied or with leave of the court for good cause shown. After the victim requests a reexamination proceeding and after the court gives reasonable notice, the court shall afford the victim a reexamination proceeding to consider the issues raised by the denial of the victim’s right. Except as provided in subsection B, the court shall reconsider any decision that arises from a proceeding in which the victim’s right was not protected and shall ensure that the victim’s rights are thereafter protected.

B. The failure to use reasonable efforts to perform a duty or provide a right is not cause to seek to set aside a conviction after trial. Failure to afford a right under this chapter shall not provide grounds for a new trial. A victim who was given notice of a plea or sentencing proceeding may make a motion to reopen a plea or sentence only if the victim was not voluntarily absent from the proceeding and has asserted the right to be heard before or during the proceeding at issue and the right to be heard was denied and, in the case of a plea, the accused has not pled to the highest offense charged. This subsection does not affect the victim’s right to restitution, which the victim may seek to enforce at any time.

C. Unless the prisoner is discharged from the prisoner’s sentence, the failure to use reasonable efforts to provide notice and a right to be present or be heard pursuant to this chapter at a proceeding that involves a post-conviction release is a ground for the victim to seek to set aside the post-conviction release until the victim is afforded the opportunity to be present or be heard.

D. If the victim seeks to have a post-conviction release set aside pursuant to subsection C, the court, board of executive clemency or state department of corrections shall afford the victim a reexamination proceeding after the parties are given notice.

E. A reexamination proceeding conducted pursuant to this section or any other proceeding that is based on the failure to perform a duty or provide a right shall commence not more than thirty days after the appropriate parties have been given notice that the victim is exercising the right to a reexamination proceeding A. The failure to comply with a victim’s constitutional or statutory right is a ground for the victim to request a reexamination proceeding within ten days of the proceeding at which the victim’s right was denied or with leave of the court for good cause shown. After the victim requests a reexamination proceeding and after the court gives reasonable notice, the court shall afford the victim a reexamination proceeding to consider the issues raised by the denial of the victim’s right. Except as provided in subsection B, the court shall reconsider any decision that arises from a proceeding in which the victim’s right was not protected and shall ensure that the victim’s rights are thereafter protected.

California:

Marcy's law was the constitutional amendment passed in 2008. www.oag.ca.gov/victimservices/marsys_law
On November 4, 2008, the voters of California voted Proposition 9 into law. This measure amends the California Constitution. The amendment contains victims’ rights now known as Marsy’s Law. 

MARSY RIGHTS
California Constitution, Article I, Section 28 (b)

In order to preserve and protect a victim’s rights to justice and due process, a victim shall be entitled to the following rights:

(1) To be treated with fairness and respect for his or her privacy and dignity, and to be free from intimidation, harassment, and abuse, throughout the criminal or juvenile justice process.

(2) To be reasonably protected from the defendant and persons acting on behalf of the defendant.

(3) To have the safety of the victim and the victim’s family considered in fixing the amount of bail and release conditions for the defendant.

(4) To prevent the disclosure of confidential information or records to the defendant, the defendant’s attorney, or any other person acting on behalf of the defendant, which could be used to locate or harass the victim or the victim’s family or which disclose confidential communications made in the course of medical or counseling treatment, or which are otherwise privileged or confidential by law.

(5) To refuse an interview, deposition, or discovery request by the defendant, the defendant’s attorney, or any other person acting on behalf of the defendant, and to set reasonable conditions on the conduct of any such interview to which the victim consents.

(6) To reasonable notice of and to reasonably confer with the prosecuting agency, upon request, regarding, the arrest of the defendant if known by the prosecutor, the charges filed, the determination whether to extradite the defendant, and, upon request, to be notified of and informed before any pretrial disposition of the case.

(7) To reasonable notice of all public proceedings, including delinquency proceedings, upon request, at which the defendant and the prosecutor are entitled to be present and of all parole or other post-conviction release proceedings, and to be present at all such proceedings.

(8) To be heard, upon request, at any proceeding, including any delinquency proceeding, involving a post-arrest release decision, plea, sentencing, post-conviction release decision, or any proceeding in which a right of the victim is at issue.

(9) To a speedy trial and a prompt and final conclusion of the case and any related post-judgment proceedings.

(10) To provide information to a probation department official conducting a pre-sentence investigation concerning the impact of the offense on the victim and the victim’s family and any sentencing recommendations before the sentencing of the defendant.

(11) To receive, upon request, the pre-sentence report when available to the defendant, except for those portions made confidential by law.

(12) To be informed, upon request, of the conviction, sentence, place and time of incarceration, or other disposition of the defendant, the scheduled release date of the defendant, and the release of or the escape by the defendant from custody.

(13) To restitution.

(A) It is the unequivocal intention of the People of the State of California that all persons who suffer losses as a result of criminal activity shall have the right to seek and secure restitution from the persons convicted of the crimes causing the losses they suffer.
(B) Restitution shall be ordered from the convicted wrongdoer in every case, regardless of the sentence or disposition imposed, in which a crime victim suffers a loss.
(C) All monetary payments, monies, and property collected from any person who has been ordered to make restitution shall be first applied to pay the amounts ordered as restitution to the victim.

(14) To the prompt return of property when no longer needed as evidence.

(15) To be informed of all parole procedures, to participate in the parole process, to provide information to the parole authority to be considered before the parole of the offender, and to be notified, upon request, of the parole or other release of the offender.  

(16) To have the safety of the victim, the victim’s family, and the general public considered before any parole or other post-judgment release decision is made.

(17) To be informed of the rights enumerated in paragraphs (1) through (16).

28 (C) (1) Enforcement of Rights: The victim, victim's attorney or representative or the prosecuting attorney upon request of the victim, may enforce the rights enumerated in subdivision b in any trial or appellate court with jurisdiction over the cases as a matter of right. The court shall act promptly on such a request

